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INTRODUCTION 
PREFACE TO PREVIOUS EDITIONS 
In both law and business schools, energy courses were common after 
the oil price shocks of the 1970s. A number of fine casebooks were written 
in the early 1980s, responding to the sense of "energy crisis" and 
"environmental crisis" during that period. 
As the 1980s progressed, however, declining energy prices, 
improving economic and environmental conditions, and diminishing Cold 
War tensions alleviated the sense of crisis. Gradually, schools began to 
lose interest. However, the 1990s saw renewed attention to a new set of 
energy issues. The collapse of communism created worldwide interest in 
the privatization and deregulation of monopolies. Information technology 
facilitated international business combinations and more trading of 
energy as a commodity. International environmental concerns grew in 
importance with worries about the ozone layer, climate change, Asian 
dust plumes reaching California's shores, an asthma epidemic, loss of 
rainforests and biogenetics. The United States seemed unable to control 
air and water pollution from small sources. 
During the 1990s, law schools created an increasing number of 
courses on "regulated industries"-an ironic title given the diminishing 
role of economic regulation. The law and economics movement continued 
to expand its influence. Environmental law programs spawned a growing 
number of subspecialties, and interest in international law boomed. 
Natural resources law continued to be dominated by intense political and 
ideological controversy over the use of public lands, by concern about the 
long-term supply of resources, and by worries over our reliance on 
unfriendly overseas suppliers. 
By 2000, climate change started to influence the course of energy law 
in earnest. Many law schools offered courses on climate change law in 
addition to international environmental law. However, despite many new 
materials addressing these trends, no new casebooks on energy law had 
been created. All of these factors contributed to the authors' belief that 
the beginning of the new century was an appropriate time for a new 
casebook on energy, economics and the environment. The first edition of 
this casebook, published in 2000, by Fred Bosselman, Jim Rossi and 
Jacqueline Weaver, responded to that need. 
Joel Eisen and David Spence joined the second edition of the 
casebook (published in 2006), which expanded the book's emphasis on 
environmental concerns surrounding the use of energy resources, 
renewable energy, and energy markets. The third edition, published in 
2010, extended the book's coverage with more significant integration 
of topics related to climate change and efficiency and conservation. 
PREFACE TO THE FOURTH EDITION 
This fourth edition of this casebook significantly expands on and 
updates our previous efforts. It also reflects some changes in the 
composition of the book's authors. 
Emily Hammond and Hannah Wiseman joined this new edition, 
expanding the book's attention to administrative law, risk theory, and 
nuclear law; as well as state and local law, hydraulic fracturing, and 
renewables integration. 
iii 
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iv INTRODUCTION 
The 2013 death of Fred Bosselman, one of the book's founding 
authors, was a significant loss for all of us. Fred was a pioneer in many 
areas of legal scholarship, and it was he who first had the idea to put 
together an energy law book in the mid-1990s. His vision continues to 
influence how we approach the topic, such as locating energy law at the 
intersection of traditional economic issues and more contemporary 
environmental concerns. We hope that the new edition continues to 
reflect his passion for sharing ideas about energy and environmen.tal 
regulation by connecting the past and the present with a new generat10n 
of students. 
We dedicate this edition of the casebook to Fred Bosselman, our 
coauthor, colleague and friend. 
OVERVIEW OF THE CASEBOOK 
While this casebook does not (and cannot) present every issue in 
energy law, its approach is to embrace many of the practical challenges 
and problems energy law faces into the next decade by drawing out the 
recurring themes across multiple resources. If students can develop an 
appreciation for the richness and adaptation of the recurring themes 
across multiple energy resources and technologies, they will be well 
equipped to adapt to the new challenges they will face as energy lawyers 
in the coming decades. 
We believe that the material can be taught in many different ways, 
depending on whether your professor presents it as an Energy Law 
survey course, as a course focused on energy markets, as a survey of 
environmental issues associated with energy, as a course themed around 
electric~ty regulation, or as a course focused on renewable and clean 
energy issues. 
In response to new developments in energy we have changed the organiza~ion of the book a°:d have made efforts td focus the presentati<?n 
of materials around recurrmg themes in energy law as are presented m 
Chapter 1. We also have expanded the problem~ and case studies, 
allowing students to better examine energy law topics in context. 
The chapters and organizational structure of this book proceed as 
follows: 
Chapter 1 presents energy law as organized around four recurring 
themes, which we return to throughout the book. 
. Chapter 2 discusses "pu?lic utilit:f' law principles and presents the 
basic structure of ~h~ electric po:ver mdustry. While they have a long 
history, these prmc1ples remam central to many modern issues 
surrounding competition and innovation in energy regulation. 
Chapter 3 addresses the production of coal the fossil fuel resource 
on which the United States depends most he~vily for electric power 
production. 
Chapter 4 focuses on the production of oil and gas, the other fossil 
fuels that predominate in the electric power and transportation sectors 
of the United States. This chapter covers conventional drilling techniques 
for production, as well as legal issues surrounding newer approaches 
such as hydraulic fracturing. 
Chapter 5 discusses policy issues and the federal and state systems 
of regulating externalities produced by fossil fuels in electric power 
INTRODUCTION 
combustion. These externalities include conventional pollutants that 
cause local and regional harms'. as well as greenhouse gas .pollutants 
associated with harms such as climate change and sea level rise. 
Chapter 6 addresses hydroelectric power-one of the earliest 
technologies for generating electric power and the energy technology that 
is most closely tied with the use and development of navigable rivers. 
Chapter 7 discusses policy a~d legal is~ues surrounding nuclear 
power-an eneq~y source that provides approximately 20% of the electric 
power in the Umted States. 
Chapter 8 presents a hypothetical problem to introduce and survey 
some of the issues surrounding rate regulation of electric and natural gas 
utilities. 
Chapter 9 addresses oil and gas regulation, with a focus on pipelines 
and "open access" principles for interstate oil and gas markets. 
Chapter 10 addresses basic issues related to electric power markets. 
These include the application of "open access" principles to electric power 
transmission, energy trading practices and their regulation, and retail 
competition in electric power. 
Chapter 11 addresses the emerging law and policies relating to 
development of renewable power (wind, solar, and other renewable 
energy resources). 
Chapter 12 presents two case studies of specific hypothetical 
renewable power projects, as a way of discussing basic principles related 
to project development and financing, and surveying the range of legal 
issues related to large-and small-scale wind and solar projects. 
Chapter 13 discusses energy conservation and efficiency, with a 
particular focus on the '.'Smart Grid" (the modernized electricity network) 
and regulatory strategies and new technologies associated with it. The 
chapter includes a case study on demand response, which involves 
incentives for reduced consumption of electricity. 
Chapter 14 addresses international issues related to energy, 
particularly human rights issues associated with energy production 
abroad and international trade issues in energy resources. 
Chapter 15 discusses the legal issues concerning energy use for 
transportation. These include land use and planning issues, and vehicle 
fuel emissions standards. 
WEBSITE AND UPDATES 
We have established a website for the book, www.energylawbook. 
com, where we will make available periodic updates. 
A NOTE ON EDITING 
In common with traditional casebook practice, excerpts from cases, 
books and other sources have usually been edited to eliminate material 
not directly relevant to the topic of discussion. Ellipses are routinely used 
to designate omitted material, but footnotes and citations have often been 
excised without so indicating. Asterisks may also be used to indicate the 
deletion of substantial amounts of material. Where footnotes have been 
included, the footnote number from the original is noted in brackets and 
precedes our footnote number. Where multiple citations are found in the 
original, only the official reporter or source has been included. A reader 
v 
/ 
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who plans to rely on any of the excerpted material for research purposes 
is advised to consult the original. 
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A. THE IMPORTANCE OF ENERGY 
It ~s an exciting time to be working in energy law. Old systen;s. of 
regulat10n are being supplanted by policies that emphasize competitive 
markets. Rapid changes in science and technology stand to impact the 
avail~bili~y of energy resources as well as our means for tackling th~ most 
pressmg issues of scarcity, environmental degradation, and clu?-J-ate 
change presented by the production and use of energy resources. Wildly 
fluctuating markets, changes in energy companies' structures, and the 
emer~ence of new, entrepreneurial market entrants make long-range 
pla~nmg challenging both for corporate entities and the government 
mstitutions with which they interact. Add in the impacts of consumer 
behavior and demand and one can quickly see that a multitude of 
catalysts influence the way we extract, distribute, process, and use 
energy resources. 
Given the massive breadth and depth of the issues in energy law, we 
recognize (and often hear from our own students) that approaching the 
topic is intimidating. Part of what makes energy law overwhelming is the 
ever-evolving range of issues it addresses. Even in this broad and quickly 
changing field, however, we believe that energy law can be organized and 
understood through the lens of four recurring themes: (1) ownership of 
energy resources, (2) basic decisions regarding markets versus regulation 
and their interaction in allocating energy resources, (3) how to address 
the externalities and risks associated with energy resources, and (4) in 
the public governance arena, deciding who (the federal government, 
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